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STATEMENT OF JURISDICTION 

Appellant JOSEPH K. CHANDLER filed a complaint 
Inder appellee UNION OIL COMPANY OF CALIFORNIA under the 
‘federal antitrust laws, specifically under Title 15, U.S.C., 
ections 15 and 26, being part of an act of the Federal Con- 
ress commonly known as the Sherman and Clayton Acts which vests 
n the District Court jurisdiction of suits by any person 
njured in his business or property by reason of anything for- 
idden in the antitrust laws. 

The plaintiff-appellant appeals from an Order Denying 
lotion for Preliminary Injunction filed November 28, 1967. 
Merks REcord at 113, Chandler v. Union 011 Co., Docket No. 


7961 (hereinafter cited as R.) The courts of the United States 


ay grant injunctive relief under the antitrust laws. 15 
.S.C. Sec. 26 (1964). Courts of Appeals have appellate 
urisdiction of interlocutory orders of the District Courts 
f the United States refusing injunctions, as follows: 
A. The court of appelas shall have juris- 
diction of appeals from: 
(1) Interlocutory orders of the District 
courts of the United States ... or of the judges 
thereof, granting, continuing, modifying, refusing 
or dissolving injunctions, or refusing to dissolve or 
modify injunctions, except where a direct review may 
Pesiadmounmrne Supreme Court ..." 28 U.5.C. Sec. i790 
1964) 
SWALEMEN MO Halim CAS 
ihe @aeslei cet) Mighdellissra! 
Appellant invoked Sections One and Two of the Sher- 
Pomc ctewm os Ueo.C. Secs: 11 € 2 (1964), and Sections 4 and loser 
Besclayton Act, id., Secs, 15 & 26, in seeking (a) a permanent 
njunction preventing UNION OIL COMPANY from cancelling the 
ease of the plaintiff at Grimmer and Durham Roads, Fremont, 
alifornia, for a reasonable period of time following the ter- 
ination of this proceeding, and from leasing said service 
tation to anyone other than plaintiff for a reasonable period 
f time following the termination of this proceeding (R. 9), 
nd (b) a preliminary injunction restraining appellee from 
usting appellant, from refusing to supply gas according to its 
Bpply contract, and from by any means preventing appellant 


ae 


mom selling gasoline to the public (R. 15-16). 
Section 4 of the Clayton Act states: 

"Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the antitrust laws may sue therefor in 
any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
Ciectttweincluding "a reasonable attorney s fee. Ja Uysnee 

Be. 15 (1964). 
Section. 16 of the Clayton Act states in pertinent 
BYONE § 

Any person, firm, corporation, or 
association shall be entitled to sue for and have 
injunctive relief, in any court of the United 
States having jurisdiction over the parties, 
against threatened loss or damage by a violation 
Stetiemanetiruse laws, Including Sections 13, 5104, 
eeand 1S of this title, when and under the same 
conditions and principles as injunctive relief 
against threatened conduct that will cause loss 
or damage is granted by courts of equity, under 
the rules governing such proceedings, and upon 
the execution of proper bond against damages for 
an injunction improvidently granted and a showing 


that the danger of irreparable loss or damage is 


immediate, at preliminary injunction may issue...Id 


45 SEC 
Sections 1 and 2 of the Sherman Act provide: 
Section 1. Every contract, combination in 
the form of trust or otherwise, or conspiracy in 
restraint of trade or commerce, among the several 
states, or with foreign nations, is hereby declared 
to be illegal 
Section 2: Every person who shall monop- 
olize or attempt to monopolize or combine or con- 
Spire with any person or persons, to monopolize 
any part of the trade or commerce among the several 
States or with foreign nations, shall be deemed 
ikon amisdemeanor . . . id.,secs. 1 22. 
B. Averments of Plaintiff Below 
Appellee has embarked on a retail price maintenance 
rogram which appellant complains is an unlawful plan to con- 
rol retail prices of dealers who are in law and in fact 
ndependent businessmen under the terms of the leases entered 
nto by them with Union 011 Company. Union Oil Company uses 
he one year "probationary period" clause in its leases and the 
ower to refuse to renew three-year leases as part of an 
nlawful plan to control the judgment of individual dealers 
Ss to prices and products, in violation of the Sherman Act, 
Petlons and 2. 
Since about September 1964 defendant has controlled 
ealers' retail prices under a so-called Retail Dealer Storage 
nd Purchase Agreement. Under this agreement, the wholesale 


rice for the dealer varies according to the fluctuations in 


26 


prevailing” retail prices as determined by the Union Oil 
ompany. When Union raises its calculated "actual competitive 
etail price" it also raises its wholesale price to the dealer, 
orcing him to set his prices parallel to those of the com- 
anies Union considers the price leaders. The wholesale price 
s thus manipulated by defendant so as to control the dealer's 
etail prices, (a "floating tank-wagon") and by the suasive 
ower of the retail representative, founded on cancellation and 
on-renewal of leases. Retail dealers' margins are based on the 
onsignment scale in effect under appellee's Retail Dealer 
onsignment Agreement program and are nothing but sliding-scale 
ommissions exactly as were paid under that concededly illegal 
ystem, which appellee used during the period 1955 to 1964. 

Independent lessee-dealers are required to follow 
nion Oil price orders on pain of lease cancellation. (R. 5) 
laintiff specifically avers that in July 1967 Mr. Gary Rowe, 
he retail representative of defendant, called on plaintiff and 
old him that his prices were too high, that he should drop his 
rices and put in Blue Chip stamps, and that if plaintiff was 
me goingeto go along with “company policy,” the plaintiff 
hould get out and try another company. (R. ©) 

Appellant's prices continued at variance with those 
etermined for his station by Union 0il Company, and that 
lthough he operated a highly successful business, appellee 
ought to terminate his three-year lease in furtherance of its 
lan to control the dealers' independent judgment as to prices 
nd to destory the independence of the dealers under their 


eases with Union 0il Company. CRee8)) 


C. Proceedings Heretofore 

Appellant filed his complaint under the antitrust. laws 
Paying for injunctive relief on October 3, 1967, and six days 
ater his Notice of Motion for a Temporary Restraining Order and 
reliminary Injunction (R. 15-16), supported by the Affidavit of 
oseph Chandler (R. 19-22). This affidavit stated that Mr. 
handler was pumping 55,000 gallons a month whereas the expected 
allonage at said service station as stated by defendants was 
§,000 a month. 

The defendant on October 20, 1967, filed its Memo- 
andum in Opposition to the Motion for Preliminary Inunction, 
ffidavit of Garry P. Rowe (R. 34), Affidavit of Lee Sovey 
R. 39-40), Affidavit of Gene W. Burkett (R. 42-44), Affidavit 
f Richard Haas (R. 46-53), and Affidavit of J. J. Grunewald 
R. 54-73). These affidavits and especially the affidavit of 
r. Grunewald, the division sales manager of Union's California 
orth Coast Division, claimed that Mr. Chandler's prices had 
othing to do with Union's determination to exercise option of 
ermination. It claimed that Mr. Chandler had been a difficult 
an to deal with for the reasons that he refused to attend the 
ealer training school to become "certified" in any of Union's 
ervice training programs; that he put insufficient postage on 
nvelopes mailing credit card invoices; that he would not check 
he credit card "pickup list" on credit card purchases under 
25; and that he had permitted his public liability insurance 
2 expires. (R. 55-56) Mr. Grunewald's affidavit further 
ndicates that after it was called to his attention that Mr. 


landler had retained counsel, Union decided to offer Mr. 


handler a lease requiring 24-hour operation, which Mr. Chandler 
efused, but does not admit any causal connection. (R. 56-57) 

Mr. Grunewald denied that Union Oil was engaged in any 
rogram or scheme to control dealer's retail prices. (R. 58-61) 
he affidavit of Gary P. Rowe, Union Oil Company's retail 
epresentative, denied that he ever told Mr. Chandler that his 
rices were too high, and that he had ever told M. Chandler 
hat he should drop his prices. (R. 35) Mr. Chandler contra- 
icted the substance of these affidavits in his Affidavit of 
eseph Chandler filed October 27, 1967. (R. 83-90) 

Union Oil Company filed its answer October 26, 1967, 
enying the allegations of the complaint except that it admitted 
ertain aspects of its interstate commerce activites (R. 75); 
ts entering into Retail Dealer Consignment Agreements about 
ay 1955 (R. 76); and its entering into a lease with Mr. Chandler 
S attached to the affidavit of J. J. Grunewald, Exhibit A 
herein (R. 76). Union Oil claimed that it had no information 
ufficient to form a belief as to the truth of the averment that 
Maintiif was charging 35.9 for regular and 38.9 for ethyl. 

R. 76) It admitted that it sent a notice of termination of the 
ease to Mr. Chandler and denied that any commands were given 
fetir. Rowe to Mr. Chandler. (R. 77) 

Plaintiff thereafter filed Affidavit of Frank kK. 
eingartner (R. 91), Affidavit of Vernon Ellsworth, appeallant's 
nsurance agent (R. 147-157), and Affidavit of James W. 
emopleton (R. 145-146). Union Oil Company filed supplemental 
mridavits: Supplemental Affidavit of Gary P. Rowe (R. 94-101); 


ffidavit of Roland C. Simonsen (R. 103-105); Supplemental 


Sifidavit of Lee Sovey (R. 107-108); Affidavit of R. C. Weaver 
m:. 110-2111). 

Onm@@ieteber 30, 1967, plaintiff's motion was eomemucd 
-7o November 3, 1967, at which time arguments were heard before 
the Honorable Lloyd H. Burke. (R. 159) Judge Burke concluded 
hat he should have a hearing on plaintiff's motion, and the 
latter was continued to Thursday, November 9, 1967. Reporter's 
Beceript of Hearings, 54-55, Chandler v. Union Oil Co., 
locket No. 47961 (hereinafter cited as Tr.). After hearings 
eld before Judge Burke on November 9, November 13, and 
ovember 17, 1967, the court issued its order denying plaintiff's 
Peon. 9 (R. 113; Ir. 367-370) 

The Court on plaintiff's motion allowed plaintiff a 
even-day stay order pending appeal. (R. 372) Plaintiff then 
dled his notice of appeal (R. 135) and filed in this Court his 
otion for Order to Stay Enforcement of Order Denying Plaintiff's 
otion for a Preliminary Injunction, Memorandum of Points and 
uthorities, Affidavit of Maxwell Keith, and Proposed Order. 
ppellee filed its Memorandum in Opposition to Appellant's 
otion to Stay Enforcement of Order and this Court on December 
5, 1967, denied petitioner's motion for an order to stay 
nforcement. 

FACTS 

Bo Si ein ot tie Centreversy 

Appellee let the service station property on Durham 
nd Grimmer Roads, Fremont, California, to appellant. (R. 62- 
5) The lease is for a three-year term, November 18, 1967, to 


ovember 17, 1969, subject to a one-year "probationary period" 


meeccmmtk. 63, Para. 10; R. 6-7) 

The lease provides for specified rent payable monthly 
ith annual minima of $6,660 for the first lease year, $7,676 
for the second lease year, and $8,458 for the third lease year. 
The lessee also agrees to pay as rent the sum of two cents 
er gallon for each gallon of gasoline delivered to the station, 
r, at Union's option, sold therefrom, and in addition an amount 
letermined by lessee's sales revenues from certain other pro- 
ucts. The lease limits the use of the premises to the oper- 
tion of a gasoline station and provides that the lessee has 
he duty to maintain the premises and the improvements in good 
epair and in clean and safe condition. Under the lease Mr. 
handler agrees to indemnify Union 0il Company against any 
Haim for injury to property or person occurring on the pre- 
Mises during the operation of the lease. He further agrees to 
arry policies of insurance satisfactory to Union issued by 
n insurance company approved by Union with certain specified 
jability limits. The lease provides for eighteen hours of 
eration, from 6:00 a.m. to 12:00 midnight. (R. 65) 

The lease refers to a retail storage and purchase 
greement between the parties and provides that any breach of 
hat agreement is a breach of the lease and that, at the option 
fF Union, written, noticed cancellation of the contract 
erminates the lease. (R. 62, Para. 4) The Retail Dealer's 
torage and Purchase Agreement provides that Union 0il shall 
ave title to gasoline stored at the service station until the 
@soline is dispensed through the dealer's pumps. Under it 


he dealer is solely responsible for operation of the station, 


mmaremnent Gf his statf and control of his legal and financial 
ybligations. The storage and purchase agreement is also for a 
shree-year period subject to prior right to terminate based 
pon the provisions in the lease. (R. 68, Para. 12) 


fe 0 ’. 
cay Phy 


i 

Union 011 Company sought out Joseph Chandler in 
ibout October of 1966 and attempted to interest him in a new 
ervice station located at Grimmer and Durham Roads, Fremont, 
falifornia. (Tr. 89-91, 109) Mr. Chandler was interested in 
he location and asked to see the papers that needed to be 
igned. The papers were not produced, but Union assured Mr. 
handler it had a good deal for him. Appellant accepted the 
tation and opened on the 18th of November, 1966, without 
aving signed the lease involved. The lease was not presented 
o Mr. Chandler until the afternoon of opening day. (Tr. 95, 
8-99) At that time Mr. Chandler noticed the "probationary 
eriod" clause and questioned Union Oil Company's representa- 
ive, Mr. Roland Simonsen, about it. The court below made no 
indings as to whether Mr. Simonsen said, as appellant testi- 
led, that it was in there for only guys who ran a garage and 
id not pump a lot of gasoline, and whether Simonsen further 
dvised Mr. Chandler, "Don't worry about the one-year clause." 
Tr. 101) It was only after their conversation that Mr. 
handler signed the lease, at about 1:30 p.m. 

Union 0i1 Company's representatives had said nothing 
bout Mr. Chandler's right to operate as a "purchase and sale" 
ealer, and had talked in terms of a "good deal" under Storage 


nd Purchase in that the dealer didn't have to "tie his money 


p". (Tr. 94) Under "purchase and sale", the dealer would 
urchase his gasoline at the price prevailing when delivered 

o the station. Under "storage and purchase", the gasoline 
tored on the premises is Union's, and is bought by the dealer 
s he pumps it out. Thus the dealer must buy at Union's 
loating dealer's price. On opening day Mr. Chandler was also 
old that he was expected to purchase Union 0i1 Company's 
ponsored auto filters, Auto lite brand, and was requested to 
ebox his Delco-Remy supplied in Autolite boxes. (Tr. 123-124) 

From the outset appellant displayed the ability to i 
un a highly successful business. Employing his own judgment 
bout all matters in which he was not restricted by his agree- 
ents, he more than doubled the gallonage figure projected for 
Ne station by Union's retail sales supervisor. (R. 81) 

During the first seven months there was little fric- 
ion between the parties. Union adjusted the training school 
>quirement in view of Mr. Chandler's experience. (R. 105; 

*, 91-92) Mr. Chandler maintained public liability insurance 
t all times, (R. 148) and operated a clean, well-staffed 
tation. Union required Mr. Chandler to pay credit charge 
ickbacks where the uncollected charge was on an account listed 
1 Union's "pickup" mailings. Mr. Chandler complained it was 
ommercially impossible to check each card against a lengthy 
ist of numbers before completing the transaction, but accepted 
1e kickbacks as a cost of doing business except for purchases 
1 cards designated as highest credit rating ("gold cards", see 


>. 167); he continued to negotiate with Union as to their 


ispective responsibilities for gold card charges. Otherwise, 
ie sole source of complaint by Union was that Mr. Chandler 
id put insufficient postage on his mailings to Union. This 
pelliant corrected on request in February or March, 1967 
» 85.) In June 1967, retail representative, Mr. Gary P. Rowe, 
d come on the premises and examined Mr. Chandler's records 
mhout permission. (Tr. 115) 
Shortly thereafter, Mr. Rowe on June 6, 1967, came to 
e Chandler's station. Mr. Chandler had been charging 35.9¢ 
r regular gas and 36.9¢ for ethyl gasoline. Mr. Rowe 
mmented that appellant's gallonage had dropped, and appellant 
dicated he was doing all he could think of to retain 
stomers. Mr. Rowe replied that he can drop his retail prices 
the level of 33.9¢ and 36.9¢, like Hebel's at Warm Spring. 
Rowe further said that if he was not going along with 
mpany policy, he should get out and try another company. 
Sy 116-117) 
Mr. Chandler continued to charge 35.9¢ and 38.9¢ and 
d not put in Blue Chip stamps. On June 12 Union 0il Company 
ticed an hour-infraction in that the station opened at 6:17 
m. instead of 6:00 a.m. For this infraction Mr. Rowe re- 
ested that a lease violation notice be issued. (Pl. Ex. 9) 
Burkett, Union Oil's sales manager, then sent a letter of 
Chandler complaining of this seventeen minute infraction 
im Ex. 10) and warning him that it would result in lease 
ncellation. Without telling Mr. Chandler, Union 0il Company 
vertised his station as available as early as July 28, 1967 


Weoex. ll). 


On or about July 31, Mr. Chandler received a phone 
11 from Mr. Rowe asking him if he would buy some tires and 
tteries. (Tr. 121) Mr. Chandler told Mr. Rowe that he 
dn't feel it was right that he buy any more Union tires and 
tteries because he had heard that they were kicking him out 
the station. Mr. Rowe at first denied it, then said, "We'll 
eu and have some lunch and talk it over." (Tr, 122)" Te 


nversation that ensued is related. by appellant: 


I met him at my station at 12:00, and 
he and I went to the Lyon's Cafe in Fremont, and 
during this lunch he admitted that he had inter- 
viewed three or four dealers for my station and 
that they -- he was to make his decision with his 
supervisor the next morning as to whether they 
were going -- he would put me out, whether he would 
favor putting me out. And that if I would change 
my -- go along with Union's policies and buy all 
my products from them, that he would make the de- 
Slctonming my favor. 

And I informed him that I would continue 
to operate as an independetn businessman, and that 
when he made his decision, why, it make it with 
iat Ine mane, 


And he agreed to call me the next morning, 


Mupecimiewdld. ang told me that he had met with 
his supervisor and they had decided to take the 
Stationeam Tr. 122) 

Nine days later Mr. Chandler received a letter dated 
lugust 2, 1967, seeking to terminate his tenancy under the one- 
rear “probationary period" clause. Both appellant's leasehold 
ind his ability to obtain gasoline are now under attack by 
ippellee. Since December 1967 Union has refused appellant gas- 
yline and since March 8, 1968, has denied appellant access to 
the premises pursuant to a state "unlawful detainer" judgment. 

That it was neither usual nor sensible for Union to 
erminate its high-gallonage dealer is material only insofar as 
t shows the relationship between the letter of August 2 and the 
etail price-setting policies which have been pursued by appellee 
or nearly fifteen years through various devices. Chandler's 
ecord was superb. Union could point to only three small hour 
nfractions and a Single customer complaint during appellant's 
ntire period of operation. (See Def. Ex. F) He had made no 
urchase which violated his agreements. But the independence 
handler showed was directly contrary to a cardinal tenet of 
nion's marketing program: that it is in the interest of the 
nion 0i1 Company that its dealers charge specified prices to 
he motoring public. 

This was made explicit at a dealer meeting of Sept- 
mber 7, 1967. There Gary Rowe told Mr. Frank Weingartner and 
r. William Lawson that Chandler was a good dealer. According 
© appellant's witnesses, Rowe went on to say that he had some- 


ne who would come in and take the station as a twenty-four hour 


yperation giving Blue Chip stamps, and, who would charge 33.9 
ma 36.9 cents per gallon of gasoline. (Tr. 252-255, 264-265) 

These were the new prices set by Union as proper re- 
‘ail for its gasolines in the area, and were the subject of a 
ampaign beginning September 16, 1967, in which Union urged its 
lealers to charge a three-cent differential, or "spread", be- 
ween regular and high-test, instead of the then customary four- 
ent spread. Union sent its representatives to the dealers' 
laces of business with new price signs and numerals, and ad- 
usted its wholesale prices accordingly. (Tr. 304-308; see Pl. 
memos. 6, 15-17, 19) 

Despite these indications of an attempt on Union's 
art to secure compliance with its retail price determinations 
y suaSive means, the court below refused to hear evidence on 
ppellee's business methods. (Tr. 299) 

b. Findings Below 

The District Court based its denial of plaintiff's 
O©tion on two express grounds. First, that there was not 
ufficient showing of likelihood of sucess that appellant would 
revail at the time of trial; and second, that plaintiff did 
ot suffer irreparable harm or damage inasmuch as Union 0il 
ompany is able to respond to treble damage judgment. The Court 
urther indicated that it regarded its jurisdiction as based 
Olely upon Section 16 of the Clayton Act and that it was not 
oing to go into the matter of defendant's good faith or good 
ause under its general equity power. (See Tr. 369-370) 

c. Other Cases Pending Between the Parties 


Union Oi1 Company has filed an action in unlawful de- 


mner in the Alameda County Superior Court. Judgment of the 
elal court was for plaintiff, and an appeal is anticipated. 
ene trial judge denied appellant's motion for stay of ex= 
sution until final determination of the issues involved, 
ypellee is now in possession of the premises. Until such time 
y appellee is enjoined from its efforts to nullify or terminate 
ypellant's leasehold, appellant is unable to utilize the 
operty and is thus being prevented from there engaging in his 
ans of livelihood. 

JOSEPH CHANDLER has filed an action against Union Oil 
mpany in the same court charging Union Oil Company with breach 
' its lease and supply contract agreements and violation of the 


rtwright Act. This action has not been set for trial. 
OUESWHONSMERES rE Nive 


1. Where a party seeking a preliminary injunction 
S raised questions going to the merits so serious, substantial, 
d difficult as to make them a fair ground for litigation and 
us for more deliberate investigation, must he also show 
obability that such questions will ultimately be resolved in 
s favor before such injunction will issue? 

2. Is a defendant who is financially able to respond 
treble damages for its antitrust violations immune from 
junctive relief against its efforts to destroy the business 
tablished by a plaintiff on the ground the harm so done cannot 

irreparable? 

Guuliaysa tederal district eourt refuse to exercise 


S general equity jurisdiction in considering a motion for pre- 


Eminary injunction which is based on antitrust violation? 

4. May a district court exclude matters tending 
(oc show operation of a defendant's illegal plan and program 
‘rom its hearing upon a plaintiff's motion to obtain a prelim- 
nary injunction against a phase of such plan and program under 
ection 16 of the Clayton Act? 

SPECIFICATION OF ERRORS 

1. The Court applied an erroneous standard or element 
f proof in denying a preliminary injunction. 

2. The Court incorrectly restricted its equitable 
ubject matter jurisdiction to conduct directly violative of 
ederal statute by excluding consideration of defendant's bad 
aith, overreaching, fraud and misrepresentation from its 
ecision on injunctive relief. 

3. The Court erred in excluding evidence as to the 
llegal operation of Union Oil Company's retail dealer storage 
nd purchase agreement program and policy. 

4, The Court erred in accepting the existence of 
otivations other than those violative of the Sherman Act as a 
omplete defense.. 

5. The Court erred in considering destruction of a 
usiness reparable by treble damages as a matter of law. 

6. The Court exceeded its discretion in denying 
laintiff's motion for a preliminary injunction on the record 
elow. 


7. The Court erred in failing to make Conclusions of 


aw sufficiently expositive to permit review. 


SUMMARY OF ARGUMENT 

The Court has before it the parties to a three-year 
ease covering the property where appellant does business. 
he appellee-lessor is also the wholesale supplier of appellant- 
essee'S main item of trade, gasoline. 

The suit arose over appellee's ouster of appellant 
nd its efforts to prevent him from obtaining gasolines | 
earing appellee's trademark. Because appellee's actions are a 
ey part of its program to control the price at which merchants 
esell its gasolines in interstate commerce, suit was brought 
nder the federal antitrust laws. The subject of this appeal 
s denial of appellant's motion for a preliminary injunction, 
hereby he seeks to retain his leasehold and livelihood pending 
inal adjudication of the rights of the parties. 

At least two reviewable issues are raised by the 
uling below: (1) Did the district judge, in setting the 
tandard of proof, apply incorrect legal principles to appel- 
ant's motion? (2) Was the Court's exclusion of evidence 
earing on the illegality of appellee's conduct prejudicial to 
ppellant's right to a fair hearing on all issues? 

While the exercise of a trial judge's discretion in 
ranting a preliminary injunction is reversed only for "abuse", 
onduct of the court outside the area of discretion is fully 
eviewable. Although in this case the findings of fact and, 
articularly, the conclusions of law are so incomplete as to 
ake review difficult, the record is sufficiently clear to re- 
@al error. Rather, then, than simply to remand for more re- 


Paline findings, this Court should offer guidance where error 


ippears. 

The court was not acting in a discretionary area if, 
is appears by implication, it ruled that the plaintiff seeking 
(© enjoin loss of his business resulting from an antitrust 
nolation by his lessor-supplier must demonstrate likelihood of 
\ltimate success. Although the federal district courts are in 
‘monflict as to the correct test, the choice of test is un- 
uestionably a matter of law which this court must review. 

The Third Circuit has had occasion to enunciate the 
ule applicable in trial courts, and appellant urges this court 
o follow suit. In district courts, under the prevailing 
uthority, a party in whose favor the equities lie is enti- 

‘led to a preliminary injunction in cases whose ultimate out- 
ome is doubtful if his complaint raises issues so serious, sub- 
tantial and difficult as to be fairly subject to further 
itigation. Those district courts which have held otherwise 
istakenly adopt the rule which has been held applicable to 
otions made in circuit courts, where the movant may indeed be 
equired to show a great likelihood he will prevail. 

Even on undisputed facts appellee's ouster of appel- 
ant raises a serious question, viz., whether an oil company 
ay use its sales supervisors to specify retail prices to its 
ealer in conformity with announced company price policy, where 
he dealer's place of business is rented from the 011 company 
na three-year lease which may give short-notice termination 
ights to lessor, and where termination or non-renewal is 
irectly affected by the recommendation of the sales supervisor, 


hose duties include implementation of company policies and 


rketing decisions. The lawfulness of such a scheme is 
uarely questioned by appellant's complaint. The fact the 
pellant cannot exclude all other motives in appellee than 
ice-fixing does not gainsay the key role of lease-cancel- 
tion in a price-control system to which he was subject, nor 
es it render insubstantial the contributory effect of his 
ncompliance with price policy. 

Though it may ultimately be found that price-control 
S appellee's only motivation, it was error for the district 
dge to require such a showing as a precondition of prelimin- 
y injunctive relief. If the possible existence of motives 
related to price is made a complete defense to preliminary 
junctive relief from damaging behavior, then the overwhelming 
jority of violators will be freed to continue harming their 
etims until the day a judgment becomes final. In the field 
antitrust litigation this is a death sentence for small 
pemciifs. 

The court also ruled that appellee's ability to 
spond to damages was an adequate remedy. Such a ruling is not 
ercise but abdication of a trial judge's discretion to con- 
der the adequacy of a remedy at law. The court below did not 
ve the power to erect an equitable maxim of de jure adequacy 
shield the well-capitalized wrongdoer from exercise of its 
jJunctive sources. 

ineruline om the scope Of the Issues, the courte e.] 
uded evidence of how appellee's price-control system operates 
d of inequitable conduct on the part of appellee in securing 


2 agreement which it contends gives it the right to terminate 


Bpellant's leasehold. The record does not indicate the 
eason why the court, having considered appellant's showing on 
he ultimate issues pivotal, did not permit appellant to prove 
lat appellee is carrying on an unlawful price maintenance 
rogram. The court, however, did indicate that it would exclude 
vidence of all inequitable behavior except that which directly 
Lolated the antitrust laws on the grounds that such issues 
ere for the state courts. In this the court misconceived the 
cope of its jurisdiction, which includes the granting of com- 
lete relief beyond the language of the federal statutory re- 
sdy where chancery is invoked. By refusing to hear appellant 
t deprived itself of an informal conscience and appellant of a 
ibstantial right. 
ARGUMENT 
le VICTIMS OF ANTITRUST VIOLATIONS CANNOT 
BE REQUIRED TO DEMONSTRATE PROBABILITY OF 


MitViMeylE SUCCESS BErORE THE COURTS With TEM- 
PORARILY ENJOIN DESTRUCTION OF THEIR BUSINESSES. 


In this section appellant directs the attention of 
fe Court to the area outside the discretion of the district 
idge below. How that discretion was exercised is treated 
Peietmeivein part 11.B., infra, p. 48. 

iters as essential that the cireuit courts be 
itisfied that correct principles of law were applied in denial 
fF a preliminary injunction as in its granting. Cf. Sparks v. 
Perood Dainy, 74% F.2d 695 (6th Cir. 1934) (findings & concilus— 
ms not set forth). There is not less responsibility to see 
lat trial courts make full and impartial determinations of 


val 


Serco ore o sey. Greene, 16] F.2d 87 (3d Cir. 1947)n cer 
mete Cage € Screen Co. v. Continental Cage Corp., 259 F.2d 087 
Ben Cir. 1958); Chas. Pfizer &€ Co. v. Zenith Laboratories, 
me., 339 F.2d 429 Coa Gana 19164 Je 
In reversing denial of a preliminary injunction where 
he district court had, inter alia, applied an unduly restrict- 
ve test of interstate commerce, the Second Circuit stated the 
heory of review: 
The granting or denial of an interlocutory 

injunction is usually relegated to the discretion of 

the District Court, which an appellate tribunal is 

reluctant to disturb. State of Alabaya V- United States, 

299 WoSa 229, 230, 28, BS Saees Zao, 73 Gola, 875. Bure 

here the trial court's denial of the injunction was 

based in substantial measure upon canclusions of law 

which can and should be reviewed because of their basic 

nature in this litigation. Cf. Bowles v. NuWay Laundry 

Comm ldmGinn, Jit Sr 2d 741s Bowles iv Mayetardwoodmeonrs 

® Caie,, TAO oe Sis Cony, Mines, Wo lao Blume, tine. , 2 

Cir., 294 F. 679. The case then should be remanded for 

action by the District Court in the light of the 

legal principles thus enunciated. 
ing v. Spina, Dicmherd G7, 6S0 .C2deCin, os) 

erncugh this Court Nas not heretoterescontrontedes 

ecord comparable to that in Ring v. Spina, supra, it has nec- 
ssarily observed the principle of distinguishing areas of 
iscretion from those reviewable on normal grounds. Thus, in 


Beotadine rulings of district courts, this Court has undex- 


aken to determine whether the trial judge had accurately 
Meerpreced the Organic Act of Guam, Phelan v. Taitano, 22305. 2d 
17 (9th Cir. 1956), and whether the court below had correctly 
pplied a federal trademark act, Dymo Industries, Inc. v. 
Beoprinven, Ine., 326 F.2d V4 (9th Cir. 1964). This duty eet 
Bview is in no way inconsistent with the proposition, predicat- 
don the assumption that there was no misapplication or miscon- 
eption of law, that a district judge's decision to deny rélief 
S reviewable only for abuse of discretion. 

A preliminary injunction is proper when a movant in 
hose favor the balance of hardship lies "has raised questions 
oOilng to the merits so serious, substantial, difficult and 
oubtful, as to make them a fair ground for litigation and thus 
ore deliberate investigation." Hamilton Watch Co. v. Benrus 
macmeccwemecdb F.2d 738, 740 (2d Cir. 1953) (court's footnotes 
mitted). Judge Frank in Hamilton properly directs the atten- 
ion of the districts courts to the question of whether the 
reliminary injunction will cause or prevent harm, rather than 
hether the moving party can show at the preliminary stage that 
e will ultimately prevail. See Natco Corp. v. Great Lakes 
Miiceruess ine., 214 F. Supp. 185 (W.D.Pa. 1962), Briges Mio. 
Mcecrane Co., 185 F.Supp. 177, 185 (&.D. Mich. 1960) Cal- 
Semative holding); ef. Thrift Air Club, Inc. v. Eastern Air 
weenie 272 F. Supp. 307 (S.D.N.Y. 1967); Parke DavisueCo, 

eoecmmuuiiow. Inc., 205 F.Supp. 346, 251 (S.D.N.¥. 13677" 

Thus there are two distinctions to be made among 

2plicants for preliminary relief: (a) between those whose 


ltimate fate is apparent and those who raise fairly litigable 


ssues of doubtful outcome, and (b) between those on whom the 
ardship of denial is only slightly greater than would be the 
ardship on the opponent of granting the motion, and those to- 
ard whom the balance of hardships "tips decidedly," Hamilton, 
Bera, au 740. If under distinetion a, the court finds the 
arty clearly right or clearly wrong on settled law it can act 
ecordingly. If, however, the resolution of a controlling 
hHestion is doubtful, the court should not end its enquiry, 
ut should determine the question in b, by balancing the effect 
f requiring the defendant to continue temporarily to deal 
ith an able and efficient retailer against the effect on 
Jaintiff of his being put completely out of business. It is 
ot enough to avoid the question by finding defendant able to 
-y some treble damage claim which may be asserted in futuro. 
In this Circuit the question of whether a failure to 
rove likelihood of ultimate success defeats a motion for pre- 
iminary injunction in all instances has not been decidec.* 
rere the question of disparity of hardship was apparently not 
aised it has been held fatal, United States v. Crocker-Anglo 
Baeteecnces 200 Fasupp. 849 (N.D. Cal. 1963), but noe distraer 
ourt has criticized or refused to follow the analysis of 
idge Frank. The Northern District may, indeed, have for- 
fidowed it in United States v. Dollar, 97 F.Supp. 50 (N.D. 


al. 1951), where the successful movant's ultimate success 


1e effect of the public interest in private enforcement of 
ititrust laws on the granting of preliminary injunctions is alse 


fectled. Ci. Federal Trade Comm'n v. Rhodes Pharmacal Co., 


jepended upon the overruling of a circuit court decision. 

The legality of appellee's leasing-~marketing system 
‘§ in serious dispute. See United States v. Parke, Davis & Co., 
m2 U.S. 24 (1960); ef. Albrecht v. The HeralidyCo., 347 Antes 
made Reg Rep,X-1 (Mar. 5, 1968); Simpson v. Union Oil Co., 
377 U.S. 13 (1964). Clearly the papers and preliminary hearing 
lisclosed:questions going to the merits which are substantial, 
ind on which the outcome is sufficiently unclear to make further 
itigation necessary, and a crushingly greater hardship on 
ippellant then on appellee. On these facts the preliminary in- 
unction should have been granted, under the foregoing test. 

Indeed, even if plaintiff were required to show a 
reasonable likelihood of success, the record shows him entitled 
Oo relief: 

a. The Wrong 

Mr. Chandler has, under all the circumstances of his 
enancy, been laced into Union's retail price control system. 
he Supreme Court made clear in United States v. Parke, Davis 
_Co., that a supplier may not use coercion on its retail out- 
ets to achieve resale price maintenance ... [IJt matters not 
hat the coercive device it. 

Id., 17. The decision in Lessig v. Tidewater Oil 
Buparye o27 F.2d 459-863, (9th Cir. 1964) 1s useful for 
omparison with the instant case: 

By maintaining, or increasing, the 
wholesale price when the retail price declin- 
ed, Tidewater brought pressure upon dealers 


to accept "dealer aid" and the accompanying 


condition requiring resale price maintenance. 

In addition, Tidewater's representatives 

checked the prices at which dealers sold their 
gasoline, told dealers the price changes they 
were to make, changed prices posted on their 
pumps, placed price signs on the station pre- 
mises reflecting the new price, and threatened 

to terminate and terminated dealers' leases 
contracts if dealers did not comply with suggest- 
ed price changes. Lessig was given notice of 
termination of his lease and contract three days 
after he refused to reduce his resale price when 
Tidewater's district sales manager told him it was 
two cents too high. 

The record showed Union 0il Company maintained a 
loating tank wagon system, that is, that gasoline prices to the 
ealers were subject to Union Oil's raising or lowering them at 
Memaveeretion. (Pl. Ex. Nos. 6, 15, 17) This ability to 
luctuate the wholesale price, combined with the price telling 
ole of the retail representatives in the context of three- 
ear leases with probationary period clauses, allowed Union 
il Company to bring pressure on the dealers to adhere to its 
etermination of retail prices. Plaintiff's Exhibit 15 shows 
hat reduction in wholesale purchase price depends upon Union 
ilts determination of prevailing retail selling price in the 
rading area it delineated. Union's price maintenance program 
hus incorporated the power to "zone" a dealer in a way favor- 


ble or unfavorable to his buying price for gasoline. 


The affidavit of Mr. Hambleton shows that Union Oil 
irried out retail price instructions. Mr. Hambleton was told by 
ie Union Oil Company representative to watch the Shell dealer 
ross the street; if Shell lowered the price to call Union Oil 
mpany and they would inform them whether they would lower the 
ying price on a 70-30 scale.* After the first drop Union 0il 
sated that if Shell thereafter changed prices Mr. Hambleton 
would adjust his retail prices to meet them. (R. 145-146) The 
cord further shows that following the September 16, 1967, 
tter Union 011 Company's retail representatives brought price 
gns and price numbers to the dealers, virtually all of whom 
re operating under a three-year lease or a three-year lease 
th a one-year probationary period clause. (Tr. 306-308). The 
alers were told at meetings by Mr. Burkett not to raise retail 
‘ices even though their costs were increased by promotional de- 
mes. (Tr. 138) 

Six days after the price conversation testified to by Mr. 
landler, Rowe issued a memo to the Union 011 office asking for 
e first time that a lease violation notice be issued, based on 
seventeen-minute “hour infraction" by appellant. (Pl. Ex. No. 

A trier of fact could well conclude that this was harrass- 
nt designed to have the dealer obey company price directions. 


| view of all the facts, Rowe's denial that he 


T.e., the wholesale price declining 0.7¢ for every 1.0¢ de- 
Mine in selling price. This is the same as the sliding con- 
gnment commission mentioned in Simpson, p. 37 supra, AND AT 
iT substitutes price instructions for express BESie: 


=PF— 


iscussed prices does not make Chandler's ultimate success un- 
ikely. 

There is no question that Union's resale price main- 
enance efforts are not limited to refusals to deal announced 
n advance. Its policies are also contrary to the principles 
hich have grown out of the courts' specific scrutiny of the oil 
ndustry. The reasons advanced by Mr. Grunewald for the lease 
ancellation involved matters unrelated to leasehold occupancy. 
et Judge Yankwich in United States v. Richfield 0il1 Corporation, 
feted cupp. 7280 (S.BY Cal. 1951), made it clear that agree— 
ents relating to or affecting distribution upon a leasehold 
nterest cannot be superimposed. The court held there that 
ichfield should be prohibited from using the 24-hour termination 
lause at all to enforce its restricted conditions as to the 
roducts sold on the premises. If there are breaches of coven- 
nts or conditions or contracts between Union O11 and dealer, it 
Mould rescort to the courts for breach Of “contract or breach of 
ease, whatever the situation may be. Under the Sherman Act it 
annot be allowed to exercise cancellation of leases as a means 
f enforcing its marketing policies. 

Heeis respectfully submitted that section Sixteen on 
femelaytensAct, 15 U.S.C. S™26™(196N expresses the will fox 
ongress that forfeiture of property and such measures as are 
sed here against a person whose record shows an established 
uccessful operation become impermissible when part of a price- 
ixing program. The law protects dealers against large distri- 
utors who on the one hand require them to assume all risks of 


he enterprise and at the same time seek to control them as an 


mployee. Forfeiture of estates is not favored by general law 
ind is particularly pernicious when invoked to enforce market- 
mg policies in restraint of trade. The Supreme Court in 
Bmpson v. Union Oil] Co., Supra, enunciated federal antitrust 
jolicy that dealers are not to be ousted from their stations for 
easons having to do with the control of prices or for refusing 
(oO agree that they will obey company policies which include 

hice control. 

b. The irreparable injury. 

There is irreparable injury when a person loses his 
uSiness and the goodwill he has generated. A business venture 
s by its very nature a speculative enterprise. It is basic 
o our system of government that an individual have the op- 
ortunity to take full advantage of his skill and his fortune. 
he latter may be a necessary ingredient for great success, but 
ts presence cannot be calculated in advance. No court of law 
an compensate a businessman for opportunities lost through the 
eath of his enterprise, for its ultimate growth is not determin- 
dat its birth. It is respectfully urged that the better view 
s that of the Honorable W. T. Sweigert in Weingartner v. Union 
ml Co., 1966 Trade Case Para. 71, 757 at 82,500-82,501. 

1965) (uncontroverted allegations prima facie sufficient): 
In the event that preliminary injunctive 
relief is not granted, plaintiff, who has been engaged 
in the gasoline service station business at his present 
premises for more than three years will lose his business, 
the customer goodwill established during these three 


years and his means of livelihood -- a result which, 


if ultimately held to have been wrongful, would be 
difficult to compensate in money damages. 

[Tlhe established business relation- 
ship between plaintiff and defendant, involving as it 
does merely the sale of gasoline to independent 
service station operators, did not significantly in- 
volve personal elements of trust, confidence or other 
similar factors as would make it unfair to require 
continuing plaintiff in possession of the service 
station in question and that defendant resume supply- 
ing plaintiff Weingartner with gasoline and other 
products as before the expiration of the lease, pendente 
lite or at least until further order of the Court. 

It simply cannot be said that money repairs all 
amage aS a matter of law. Trebling provable recovery is at 
est a clumsy approximation of compensation for imponderables, 
nd cannot be compared with prevention of the wrong for 
Peowereneyero the ends of justice.” See lkank v. Krug, 242 

Sappem.., me@-161 (8.D. Cal. 1956), afft'daengpart smb nom: 
gan v. Rank. 372 U.S. 609 (1963); Nadell & Co. v. Grasso, 
ee cal App. 2d VOO% 346 P.2d 505 (1959); cf. Rodgers v. 
Mie deotites, 150) .cupp. 670, 679 (SM. Cally 13538): 

There appears to be no issue of causation of injury. 
hat is, if appellee's attempts to take away appellant's lease 
nterest are wrongful under the Sherman Act, then the loss of 
usiness is unquestionably the direct result of the violation. 
me dastrict court's finding (R. 130) that movant had not es- 


ablished price policy as "the cause" behind Union's course of 


fonduct must, then, be directed not to a causality issue such 
s that treated in Haverhill Gazette Co. v. Union Leader Conper 
po r.2d 798, 805-806 (ist Cir. 1964) (harm compensible when 
ntitrust violation a substantial cause among others), but to 
he question @peiliegality itself. “Implicifeim the findanomre 
misorientation about the reason a given act is or is not a 
iolation of the antitrust laws under Section 4 of the Clayton 
et. Appellant contends but was not permitted to show that 
nion maintains a resale price maintenance program in which 
loors are set by a "floating tank-wagon price" plus operating 
osts (including a per-gallon rent charge) and ceilings by the 
erculiarly suasive retail price notifications of sales 
upervisors who also administer appellee's landlord-tenant 
elationship with the dealers and who make recommendations as 
o the cancellation or non-renewal of leases. Cancellation and 
on-renewal are the motive part of machinery whose existence 
ffends the Sherman Act because its effect is to exact compliance 
ith the manufacturer's "list" retail prices. Appellant was 
urt by the operation of Union's price-fixing mechanism regard- 
ess of whether appellee, were it not breaking the law, would 
lso have sought termination of his estate. 

In its demand for a single-factor analysis of the 
ermination, the court did not even direct its enquiry to whether 
urtherance of an unlawful resale price program "substantially 
ontributed" to appellee's decision. See Osborn v. Sinclair 
Bacco 2d) 632, 837 (4th Cireeag60), cert. denied, 

66 U.S. 963 (1961). As the Osborn court subsequently in- 


icated, its holding that the company had terminated its lessee 


Ealere partly because” he did not abide by its illegal mar— 
Pema policy, Osborn ye Sinclair Ref. Co., 324 F.2d 556,559, 
y5 n.18 (4th Cir. 1963), precluded the defense of right to 
erminate under the lease, ad, 575 & Miod?. Indeed awicreemas 
ere, the termination is "part and parcel" of the unlawful con- 
uct, there is no requirement of direct purpose at all, a these 
lements have been stated in the alternative by the Supreme 
ourt. See Poller v. Columbia Broadcasting System, 368 U.S. 

64, 468-469 (1962). 

The immediacy of the harm threatened by appellee is 
ow greater than before. Appellee has intensified its attack 
hn appellant's leasehold and ability to seil gasoline by depriv- 
ng him of access to the premises. The fact that Union is 
ecupying the station under a state "unlawful detainer" 
udgment would not affect appellant's federal right, even if the 
udgment were final. Cf. Maryland Gas Co. v. Pioneer Seafoods 
Pere litoeretd 38 (9th Cir. 1940) 

Wrongful ouster in violation of a law of the land 
Bomulgated by the Federal Congress is not dignified by its 
Onsonance with the decision of a state court. See Chase 
malemecdme yy. City of Norwalk, 291 U.S. Hal (1934). Even we, 

s is plainly not the case, a state court could conclusively 
etermine the issue of right to immediate possession, the pre- 
ent appeal would not be affected, as appellant seeks relief 
Sing beyond mere possession. Cf. Lincoln Printing Co. v. 
Baaiewest Util Co,, 74 F.2d 799 (7th Cir. uoe5) (broad, 

ramed prayer withstands change in circumstances). To find the 


arm to Union in continuing to do business with Mr. Chandler at 


she premises in question in any way comparable to the harm to 
ye suffered by appellant from the impending death of his enter- 
rise would be to adjudicate in a vacuum. 

Jak /AL TRANG SHSIENCIOING: IUINUICAPIL We, REIL ILE IS INWOIKIE'S 

INHERENT EQUITY POWER TO GRANT A COMPLETE 
REMEDY BASED ON A FULLY INFORMED CONSCIENCE. 

A. Misconception of Jurisdiction 

je ceurt below erred nm restricting Its equity 
urisdiction. It is respectfully submitted that the federal 
‘courts in antitrust proceedings are to use such powers as have 
Pewedeveloped by courts of equity, see 15 U.S.C. See. 25 
1964) and thus should grant complete relief. A party is 
mtitled to invoke chancery powers to enhance the effective- 
iess of his legal remedy. Bateman v. Ford Motor Company, 302 
med 63, 66 (3d. Cir. 1962). Nontheless, the court below 
urned its back on the injustice of Union's attempt to termi- 
ate the lease in a manner contrary to the statement it made 
mducing appellant to accept the termination clause. 

The court also expressly indicated it would not 
letermine whether Union's marketing methods would be regarded 
Ss an antitrust violation. This ruling prevented the plaintiff 
mom showing his full proof on the very subject matter 
rroneously raised by the question of ultimate success. More 
ignificantly, the court thereby deprived itself of an informed 
uling on the equities as between the parties. 

B. Abuse of Discretion 

Tine term “discretionary” does not oust appellate 
furts of jurisdiction. See Crites v. Prudential Ins. Co., 322 


Bs. 408, 418 (1944). Failure to make distinctions in the 


ercise of discretion may be corrected on appeal. Woods v. 
By Nat deBank 6 Trust Co., 312 U.S. 262, 270 (1941). Whether 
» not appellant was denied a fair hearing under Truax VW 
ryrigan, 257 U.S. 312 (1921), fundamental fairness requires that 
]@ court neither predict outcome nor purport to balance equities 
thout an examination of appellee's illegal conduct. 
CONCLUSION 
The Court should reverse the determination below and 
ther enter a preliminary injunction, or order further hear- 
gs in which plaintiff can establish more fully at this stage 
the case the program and policy of Union Oil Company, in 
cordance with applicable legal principles. 
WHEREFORE, appellant respectfully prays that the Order 
nying plaintiff's motion for a preliminary injunction be 
cated and that the judgment of the court below be reversed. 
Respectfully submitted, 
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Porter D. ‘White 
Box 22159 
Susanville, California 


Appellant In Propria Persona 


UNITED STITE COURT OF APPEALS 
POR THE NINGH CInCUIT 


PORTER D. WITS, 
Appellant, 


CIVIL No. 294199 
VSe 


PSOTLE OF STATE OF CALIFO NIA , 
Respondent. 


) 
) 
) 
) 
) 
) 
) 


TO: THE HONORABLE CHIEF JUDGE AND JUSTTCLsS, AND THE 

HONORALBE CLsRK OF THS ABOVE ENTITLED COURT: 

CGJITH REPINSNCe TO RULE 13; RULES OF THIS COURT) 

Porter 0. White, (Apve’lant herein) moves this Honorable 
Court, and the iUonorable Clerk of this Court, that he be 
alloved to proceed after having prepared the foregoing brief 
upon irregular paper and in an irregular manner. ‘vpe? lant 
is ecorfined in state prison and is therefore a vrisoner of the | 


State of California. This inatitution affords no facilities 


whereby appe’lant nay adequately meet the requirencnt of Rule 1h 
I DECLARE UNDER PENALTY OF ‘ENJORY THAT THE TOREGONS Is 
TUE iND CO RECT. A LM: 
if 4 


DATID; JAN. 23, 1233 orter D. Jhite. In Pro. >er. 
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Porter D. ‘white 
P.O. Box °210 
Sus enville, California 


In Propria Persona 


UNITED STAT ‘S COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


PORTER D. HITE, 
Appellant, 


CIVIL No. 224199 
WSo 


PEOPLE OF State OF CALIFORNIA, 
Respondent. 


) 
) 
) 
) 
) 
) 
) 


| ON DIRECT APPEAL FROM THE UNITED SPATES DISTRICT 
COURT FOR THE NORTHURN DISTRICT OF CALIFORNIA 
SOUTHGRN DIVISION 


PURSUANT TO RULES 73 (a) (b) (g), 75 (a) (bo). OF THE 


FSDS2°L RULSS OF CIVIL PROCEIUS AND RULES OF THIS 
COURT, RULE 19 (1) and (?) AND RULE 18. 


On September 8 1957, an application for Vrit of Proh* bition 
was filed in the United States District Court For the Northern 


District of California. Southern Division, by Porter D. White. 


(Hereinafter referred to as Appellant) requesting that the First | 
Appellate District Court of Appeal of the State of California 
be enjoined from further proceedings in the matter of Peonie vy. 


White. #5780. An appeal from the judgment of a Spperior Court 
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of the State of California. The HNonorab’e Stanley A. ‘e'gel 
United States District Court “udme. denied the ret'tion for 
Vrit of trohibition w‘thout an cpinion. Notice of ivpea! “as 
Mailed to the United States Jistri:t Court Clerk. Janes ?. 


Jelsh on Octeber 19 1957. It is fron the adverse ruling of 
a Honorable Jude ‘ieige’, and his failure to give an opinion 


a the matter ti1t appellant now anpeals. Appellant is asking 
this Honorable Jnited States Court of Appeaas to reverse the 
opinion of the Court below: to grant the relief sought, or to 


give an ovninion why the relief sought should not be granted. 
STATS IONT OF THS FACTS 


These sane questions have been preseubéd to this Honorable 
Court in several other petitions (see files of th'’s Coart #7745) 
which ere de ied beex.use an anpeil was then vending in the 
Stete Court of Appeal. for the Pirts Avpellate District. 
Anpellant is now sceking prohibition against the Appellate 
Court of California (the District Court of Anpeal denied the 


appeal on December 11; 1967) and the State Suprmneme Court on 
the grounds that his tri.) vas a mere farce and a shan, and 


the State Trial Judge had no jurisdic ion to try the case. or 


thnt he exceeded jurisdiction by his failure to pronerly conplete 
the Court at trial? commencement. and thit the privacy of the 
deliberation of the jury vas invided by the attorney for the 


Prosecution, and by another agent of the state, the Bublic 
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Defendor who had pretended to represent the defense during the 


trial. Becawse of the loss of jurisdiction at the tri) eve!) 


in the state court. the appellate courts of the state has no 


jusisdiction upon which to act. Hovever, appellant has sought 


prohibition chiefly on the gnounds that the Appellate Courts 


of California furnishes no remedy as a nat er of law in this 


case. 


The following questions have been presented to the Courts 


of Cilifornia, and the relief sought therein vere denied. 


a>) 


VHETHER THE STATE COURT VIOLATSD Tile DUE PROCES” AND EAL 
PROTECTION CLAUS (5 OF THE POURTZENTH AMENDMENT 3Y FORCING 
APPELLANT TO \PEAR IN "ROPRIA PERSONA IN VIOLATION OF 

THE SISTH AMIND'\IONT, CONSTITUTION UNITOD STATES. 

VHETHSR THE STATE COURT VIOLAT“ED THE DUD PROCESS AND UQUAL 
PROTUCTION CLAUSES BY D.-NIRLSH OF NIGHT TO COUNSEL OF CHOTCH 
“HOREAS THE ABILITY TO RETAIN PRIVATE COUNSEL VAS SHON. 
VHSTIES? APPSLLAN’ VAS DENISD \ PATR TRI:L BY WAVING AN 
UNPROPARZRED ATTORNEY FORCED UPON NIM AT TIS OF TIL. 
CSTE TUE DALIBeR TIONS OF “HG JURY MY Uso DISTURBED BY 
THE ATTORNEY FOR THE STiTE INVADI'G THE PRIVACY OF THE JURY 
DELIBERATIONS. 


Although an appeal was vending in the state court, the 


state court had jurisdiction to act unon the questions whe-eby 


were vresented the above questions in a petition for habeas 


corpus (see In re Johnson. 35 Pac. 24 225). The District Court 


j 


+ 600 tome O et Dee > coum geet 
o+ 8 0m ee ee need eee oe cee f eee ae 
om’ af tt fe Sel ee. Oe etl 

a eee ee ee) er ey | ial 
a ee ee es OU 
_—~ 0 26 © oe i <o coer 

re —— =] ae a re eee gees © 
0 rr She rr ue “SPOR e ee as 


te ¢ Me ROCK gue aa govt? Ga eyeyh gam 
aT ey Cer a ae « floes 
0 2 eo) GO ees ieee ©) a Le 
Es Res eres roe isis sears: 
tee he a Oe FF Bee ite Teee oe Er 
ee Re nee Te TIP? PF Meee & 18 etd aD 
om we arte Avs Gree @ veces Se 
eo) ee Ls ie 
ee 

2 ere ae fee ore? ory 6 ae oe 
—— =< —) cae ey & emp ee oe =) a 
mm 


Ce ee 
eet et oo kil © 6) Get Gene oe 
ia when a oe — © eterna mii 


Jf Anpea* denied in the issue of counsel on habeas corpus and 
on appeal: the State Supreme Court denied habeas corvus in al 
issues which are presented in this appeal~petition. Hahens 
Corpus “i111 lie to test the lagality of a conviction, (sae 
eDonald vsi ‘Ioore 353 F. 2d 1965 ex rel. Durocher vs. LaValle. 
27% (1954)+ In re Bartgegs /2 Cal. “€__- In re Harinerar 79 
Cal. “A 414) therefore the state court of appeal. or the Suvrene | 
xmmukdukmekuxks have held an evidentary hearing on the natter 

of annellant's contention especially whereby the Renorter's 
Transcript beans vetity to the appellants contention. (See 
Reporter's Transcrint Pages 1 and @ which is on exhibi- in thés 
Court). 

It is vell established law thit a reviewing court cannot 
look into natters outside the record (see People v. Lyons ?° 
Cale iptr. %°7),and being as the record is silent on the issue 
of the invision of the jury roon by the agents of the stite , 
jirect anne.’ furnishes no remedy as a matter of law on that 
particular issue. To denv appellant a chance to be heard on the 
issue of the invasion of the jury room is a denial of due process} 
and cqual nrotection of the larre <Anpellant is entitled to be 
heard on a7l of the issues which he has vresented as violations 
of his Constitutional rights. Anpellant presented sworn 
affidavits to the United States District Court to the effect of 
the jury roon invision but that JJonorable refuse to grant the 
e’ief sought or to exp’ain why apnellant san not entitled to 


e granted the requested relief. 
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ISSUSS PRESENTED HEREIN 


e) JNETHAR TUG COURT BELO’ ABUSAD ITS DISCRETION BY FALILUTE 
TO UIAKE PACTUAL DETER TINATION *OR GHE ORDER OF DENT Al 
OF AVPLICitIO: FOR (IT <P P OHIBITION. 

2) HETHER APPELLANT VAT DSHYIED A CONSTITUTIONAL RIGHT BY THu 

DedL iL OF WAVIIG JLTHE*S2° DIVE TSSTIICHNY CONCERNING wns 

INViSION O% PRIV.CY DURTG THS JURY JELIBIRAPICNS. 

(3) \VHETHER APPED.LANT'S CONVICTION AND COUPINE TNT VIOLATES 

DUE PROCESS AND DwWiL “NO@LCTION CLAUSE OF TH: FOURTEENTH 

AMENDIENT WoREBY APPELLANT H\S ONLY A VARTIAL PR VDY IN 

THE STATE (AWPEAL COURTS. 

(4) \VHETIER THE AGENTS OF TH. STAVE (Ti JUDGE THS DECUTY 
DISTRICT ATTORNEY, 1ND/0.2 THE PUBLIC DENENDER HAD AN 
OBLIGATION TO REVEAL THEIR PERSONAL KIOVLEDGE THAT ONE OF J 
SPOKS UNTRUTHPULE WHILE JNOGR OATH. 

1. ARGUMENT 


ae ‘The Court belo’ did aswuse its discretion. 


Lis are ade to be obcved by ulerg and people. ‘The Court | 
had a duty to nm -e a dete mination of facts in the order of | 
denial and Rule 52, Fed. Rules Civ. "roc. is hodling as ‘el! as 
Rule —_—_s—sésLoen. 2twles of the Court below. Anpellant had 
pet‘tioner the Court beloy not as a st.lting method. but as a 
renedy to elicit the trugh of the oecurnance of the r-nid-fire 
Violations of anpe’lant'’s Constitutiona’ r'isthts by the ifents 


of the state at the trinl. Being as the State record ts sé’ent 
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concérning the invasion of the privacy of the jury roon during 


deliberaticns for the verdict, the Court had a duty to reecive 


testinony fron vitnesses with reference to the intrusion “hereaby 


sworn affidivits by varties who vritness the instrusion were 
presented t: the Court. Appellant had -oved the Court that the 
jurogs be sibnoenaed concerning the invasion, and appellant vas 
legally entitled to have witmasses appear (Rule /5 (e) F-R.Civ.?P 
at the hear‘ng for prohibition and the denial of said request 
was a denia:.. of a fair hearing in the matter in violation of the | 
Sixth and Frurteenth Anendnents. California's Constitution Art| 
section 13 is interpreted to nean thit appellant has no vemety 
unless an entire examination of the entire oausc is had whereas 
an appeal is pending in the state courts. There can be no 
exaninat’.on of the invasion without testimony due to the fact 
/that the invasion -as i1ot reporte®. California Court Bave held 
)that the jury room shall be occupied by jurors ony during the 
deliberation for the verdict (Peon’ez vs. Britton 4 Ca’. 4 
g2°* conte vs. “runeyant, 4 Car. inp. d 75), arid the Federal 
| Courts have held th:t the presence of any person other than the 
| tuelve jurors imoinges on privicy and secrecy of deliberations 
| jury. (See United States vs. Virginia trrection Corp. 335 F.7d 


875.) In cases of felony, where the »risoner's life or libcrty 
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which is nake applicable to the stutes by the Fourtkenth 
Amendnent. Eeing as appellant wan not vresent white the stite 
agents were inside the jury room, it is fair, and legal, to 


assume th:t what occurred at that tine-was the direct cause for 


the jury's return a a guilty verdict, and the assumotion would 
have a special effect when considering the fact that the agents 
entered the jury room to- offer evidence, (see Peonle V. Lovery. 
7) Cal. 193.) The law is established that the Sixth imendrent 
gafcguards the right to a fair &rial by an impartial jury, 


(Gladden v- Oregon Strte Noe 37__October Term 1.965) and that 


a person acecussed of crime has a right to be confronted, 
(Shepard v. Maxvell.384 U.". 233,351 - Pointer v. Texas 337 U.S. 
499). Tho United States Suprene Court stited in Turner vs 
TLouistanas 

"The "evidence developed’ afruinst a defend mnt shall 

cone fro1 the witness stand in a nubdlie courtroom hexed 

where there is free judicial nrotection of the 

defend nt's right of confrontation, of cross-exanination 

and of counsels" 379 U.%. 435, AT9-AT%.e 

This Court should take notice that the agents of the state 
has not, and cannot truthfully, denied the conténtion thit the 
the jury vas not one of Constitutional require. ‘The verdict 
of a jury must not be disturbed. or it will not nect the Sixth 
Anendient st:ndard of a fair trial. (Renner v. United States 
a U.S. 7. 979: “Mattox v. Un ted States. 171 U 4. VAD VAG 


Gold v. Un'ted Stites, 77 S.Ct. “7B. 
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2. 
Be Avpe lant wis denied a Constitutional richt by the Court's 


failure to allow witnesses to five testimony in the hearing of 


the Petition for ‘rit of ~rohibition. 


"The All Vrits ict 23 USC seetion 1°51 (a). ernovers 
the f:dernl courts to ‘issue’ all writs necessar: or 
appropriate in ald of their regpective jurisd‘ctions and 
agre :abbe to the ussafes and principn'’es of “aw. The 
exercise of this nover is in the nature of annellate 
jurisdiction where directed to an infertor court ¢ ix 


Parte Crane 5 Pet 197 193 8 Led 99 94 (13717) 


(Marshall C.Je) and extends to the notential jurisdiction 
of the annellate court where an apneal is not then ending 
may be later verfected." ( Juoted from Vol 15 L ed 4 897). 


It “2s stuted by the Honorable ‘Ir. Justice Day in the case 


of MeCletlan v. Car°and 2717 U.S. 2:3 54 Le. ed 76? (1919): 
"(wie thing it the true rule th:t where a case is vithin 
the apnvellate jurisdiction of the Hither court a writ ... 
may issue in aid of the anpewlate jurisd'ction “hich might 
otherise be defeated. ..." 


In Roche v. svaporated litk Ass'n 379 U.S. 71, 37 .ed 


1135 at 1139 (1943) Chief Justice Stone stited thit the authority} 
of the anne’late court "is wot confined to the issuance of vrits 
in aid of jurisdiction alread: acquired by appe ! but extends to 

those cascs which are within its an-ellate jurisdiction a’ though : 


no appeal has been nerfected. xBrecxbnmcbexik wx rie WOK SOK 


- er - OSe COne = oe ae oa s 
“ic; — <> .° (ee cee 8 @O epee hoe 
—T ire feet ee 
Tere [Le ring Pe $a © 
ee on er ee 
he pote debe eelescerer hee Om Hb oF stern 
oe) et Toi ere fe eee ae or 
tt tow Ie @arer «SS 26 of Goce seer 
© fF bead Seen) ee et ete mete nase 
ee ek 
Se ee eee 
tlio alr tee ef tere ce eenite Pree ee 
(Ter « Ga of sors ows) ~emenener seme oom 
UL reek Lew eT fete ore ere ree 
or ae 2 ae ee pe rite oni ee - nee 
th ae ae 
1 oe © towne scfies aie We lee ieee . 
on ee ae lo teow me eee oe oO bere ie 
"Hi ewe et J 
Ceres ie ee 
2 et ee 
6 weit silt We tet ce Sa) Bah ate! =e 
ee eee ee 
em Ce ORT ID nee l eee at, ened ome « 
0 On oe 


eo 


It is obvious that the Court beloy did not give credence 


to appellants chitention of the invasion of the jury room, nor 


to the svorn affidavits which ere presented. Being as the State} 
has not denied the allegation, the Court beloy shou’d have | 
allowed witnesses to be subpoenaed to five testinony at the 


hearing in the matter of the petition for prohibition. 


ae The Fourteenth Amendment forbids a conviction which has 
been acquired in violation of the due process and equal protection 
clauses of that amendment. | 
The law is extablished that each nerson accused of crime 
is Constitutionally entitled to have the assistance of counse?. 
at his trial (Sixth Anendnent Constitution of United St»otes)- 
the Jay ig also established thit the Constitutional require of 
the assistance of counsel “€72n that counsel must be adequitely 
/prepared / 
prior to trial.’ Appellant wns foreed to proeced to tria’ with 
an attorney who was foreed upon hin, over objection, in the 
pfesence of the jury menbers. The record of the trin) declare 
that appellant anneared in propria persona, and the ittorney 
for the rosecution claimed that appellant had promised to be 
in propria personae Hovever, the record wil? not supvort thit 
ontention. jn attorney, upon motioning that he be allo.ed to 
withdraw, stated to the court that he understood that annellant 
would gppear in vropria persona, (see Transczipt entitled: 
franseript of Various Dates “rior to Trial--dApril 7, 19565) but 


the attorney could not legally waive appellants*® Constitutional 
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rignt to coursele It wag the duty of the court to inquire into 
the matter of counse! instead of accepting hat the attorney 
said and then later fording appellankt to stand trial without 
counsele Apptllant has at no time waived his right to counsel, 
and if the Coirt was opinionated that appellant's right to 
counsel could be legally waived by an attorney who was asking 
to withdraw fiom the case, appellant should have been told that 
he could not rave counsel of choice at the next hearing. At 


the cormencenent of trial appellant did not request that the 


te tetain anotier attorney who was at that time in the building, | 
and with whom :ppellant had spoken to that very same day with 
respect to hav ng him represent 4. <A waiver of counsel was 
necessary befoie appellant could legally appear without counsel 
(Johnson v. Zerdbst, 394 U.S. 458, 464), therefore, appellant's 
had an tndisnutjable right to counsel QPowell v. State of ila. 
287 U.S. 45). Appellant stated to the trial judge that he did 
not desire th: assistance of the Publie Defender (RT 2) and the , 
said attorney as told that his services were not desired. 
Anpellant wis unconstitutiona’ly denrived of his right to 
counsel whireas he wis not accorded a clearout exvlanit‘on of 
his ritht; hen he indicated to the court that he did not want 
the asivgtance of the Devuty Public Defender, hut wanted counse’ 
choice. (See Higtins v. Pay 354 F.°d "19 (1966) and for his 
own protection defendant who wishes to proceed pro se must. 


Make request to act as his om Javver in order to invoke that 
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vy. Fay supra. If. as the record claim anvellant vas in oro 


per for trial, appellant vas denied his Constitutional right 


to be represented by counsel which is guaranteed by the Sixth 


Arendnent of the United States Constitution. The Attorney 


Hi 
i 
i 


General of Califo-nia has deelareé that appellant was revresente 


by e:unscl. at ttrial despite the record contention that anpelia-t 
anpeared in pronria persona. If that is corréct, Court-annointes| 
counse? should have been given time tonrepare (Joseph vs. 
United ‘tates, 391 F.°d 739), and without tine for counsel to 
prepare, a conviction will not stand, (Tommsend vs. Jomar. 351 
P.2d 499). Legal representation is not adequate and tria’ does 
not meet statdn@ard of fundamental fairness if court-appointed 
eoungel is not afforded adequate ppportunity to investigate and 


reflect upon client's case. In Martin vse Commonwealth of Vir.. 


"The Court recognizes that in each of these cases (dea’ing | 
with effectiveness of court -arpointed counsel's renresen- 
wition) the facts cre different. The appe’tate courts 
have insisted that amp'e time be allowed scounse”’ for pre- 
paration. ‘They point d to noszible prejudice in sove of 
the cases. but a shoving of actual vrejudice is not the 
basis on which these cases rest. The ‘ack of onpnortunity 
for nrapaxxtxes investigation, reflection. confe-ence, 

and ature considerat‘on hich results from trials of 
felonies iimediately after anpointment of counsel provides 
the basis for ¢arinting the «rit. *** Courts need not 
look foe specific prejudice. The »urden isn't on the 
petitioner to shov thit he vouldvrofit by a trial in which 
counsel had nore tiie for pren-ration. lack of due 
process is implicit when a felon is tried &fimedintely 
after the appoint:ont of counsel. * * * To hold othervrise 
simmlX¥ invites courts to continue the procedure that leads 
to pro forma renresentation. The State can show no com- 
pe’ling for ind‘cting a felon. appointing counsc’, and 
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trying hin a’l on tho game diy." (See a’so Estes vs. 
Sece of Texas, 737 U.N. 7) 


Anpe.lant shall not go to great lenght to show that court 
/ecrnmsel / /realize/ 


/annointed/7as not prepared; appellant also/reléad that the 


yurden is a heavy one. However, the following statexent suns 
up issue 8% entirely---quoting Reporter's Tr :inscripts 
MR. VEUKSs: (Public Defender) Hag it please the court, 
/your / 
in view of the faot/youAlonor annotnted ne to assist the 
d@efend:mt this norning, obviously I have not had an 
opportunity for discovery, and under the cir:umstainces, 


before the tapes are played in the court hefore the jury, 


I vould respectfully ove for discovery and the opportunity! 
to hear the tapes before that time so thit if the District | 


Attorney if your Honor vi’? pernit ne to Jisten to 


them." RT 13: 19 thru 6. 
On another oceasion the following was had: 

IM. WaskS: Now, excuse me, your Honor, please, Lara 

Little bit handicapped. RT 45: As5e 
The United Stites Suprene Court st.ted in Chandler v. Pret. 
Pees. 2 5 15 SeCte Le 

"Tt tg olear that a defendant in a state ocrin‘nal trial 
his a right,tmder the due vrocess clause. to ve henrd throug h 
his on counsele"™ 
If the court was going to force counsel upon aprellant, there 
was; by law. on attorney of record and he should have been the 


ahtorney forced to represent the defense. The fact thrt eourt- 
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anvointed counsel entered the jury room is absolute proof that 
eounsel was in collusion with the attorney for the state to 
deprive appellate of his right to a Constitutionallyy fair trial 
Appellant is confined in violation of his: Constitution rights 
with respect to the due process and equal protection clause of 
the Tourteenth imendment. 

4. 

ae The agents of the state (Judge. Dep. District Attorney. and 
the Dep. Pu»'’ie Defender each had knowledge that one juror made 
false statenent on voire dire examination. 

One of the questons ‘yhich as asked the jurors during the 
voire dire exananation was vhether or not they (he or she) had 
relatives or friends who vere embers of law-enforcenent. One 
juppr, Mrs,E. Dorothy ‘leverhorst, irs.-_4. Yorothy Heverhorst. 
stated as fo'lovs: 

MM. VEcKS: (RL 94:6) Jlere you ab’e to heir the questions 
I asked the other »rospvective jurors? 

Ae Yen. de If I asked vou the sane questions 
your ansers vould be the same? Ae Yese 

Mi. JI3KS: Cass for cunse. 
ao AT epee ke ENTRY VSrPOnTahn’ Ss DP UWISCR ie? On eee a eake 
Court?ss/irs. Heserhorst: 4H8xX¥8x "You don't kno~ this nan 
over here, ‘Ir. Hegerhorst? Ae Justa 7ittle. 

Mr. llegerhorst (it has been Jearned) is a brother in-la: to Mra. | 
Hegerhorst: ‘Ir. Hegerhorst is a ember of Taw enforcenent and 


he vas on duty aa an Gfficer of the Court#-Court Bailiff-~-at 
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the time when the juror made the stakément which is false he- 
yord a doubt. The question concerning friends or relatives in 
“"aw-enforcenent had been asked five different tine- one juror 
had some causal acquaintance who were ‘av-enforcecrent enbers, 
an another juror had a neighbor. This was adequately discussed | 
and juror, ‘irs. Hegerhorst surcly understod vhat vas siid. In | 
saving that her anscring questions would be the saxc as the 
ans erg which reve fiven by the jurors eximined before her. she | 
denied her retationship vith her brogher-in-lav who vas by tae 
the same as her brother. It is a huszan impossi ilit;, not to ve | 
influenced by what is under your vision over a period of yeare. 4 
‘irge Wererhorst is the nother af a grown child and it may there4 
fore be assumed that she has been a member of the Hererhorst 
fanily for at least twenty years---it may not easily be assu7neq 
that she khnev her bvother-in-law “just a little" after being in | 
the same finily for such long »eriod of tine. 

In order to ascertain nether 2 juror is vrejudiecd in 

a particular @g@e it has 1:ays been held proner to 

inquire as to his :‘enbershtp in any pnolitical. religious. 

social, ‘ndustri.al fratsarnal, law-enfo-ce rent or other 

organizations “hose bv'iefs or teaching whald prejudice 


hin for or against eitnor varty to the case. °’eople v. 
Boyle, °9 CoA. Od 1A" at 17%. 


vhat is of inportance is the fact that .Irs. Ilegerhorst knowing? y 
concealed her relationship. It natters not hy she coneented 
the fret that the Jatliff -as her brother-in-lav; the agents 
of the state (Judac,Jen. D.4., Dep. >...) knew of the 


relationship and failed to intervene. Therefore each of the 
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| agents of the state beoane a vart of false statenent. “A lie 
is a lie" (Napue v I’linois. 337 US °54) and “unfairness or 

| corruption of offécers in performance of adnintstrative 
functions in wivil or cr’ inal cases is a violation of the m& 
| twuz Yourteenth jnendment," 99 ALR “d 411. The agents of the 
state were duty bound to reveal the information that the juror 


had spoken falsely. 
H De 


The agents of the state knew that the Court Bailiff and the 
juror, ‘irs.e Hegerhorst should not have been in the jury room at 
i the same time during the deliberation for the verdict, but such | 
1 aid oceur. It is lékely that said juror voted the way that she 
| thought to be suitable to her brother-in-law. 


CBNCLUS ION 


The Fourteenth inendnent igs a jurisdictional bar agiinst a | 
i state denriving a nerson of l&fe,meliberty or freedom without 
| due process of law having been afforded. It cannot be said that 
i appeal furnishes a renedy whereby sone contentions cannot be : 
| heard being as they dehor the record. Appellant's conviction 
i violates the equal nrotec'iion and due process c’ause of the 

i Fourtecnth Anendtent and for that reason it must be reversed. 


Gates h nthite 


e Shite, In Pro. Per. H 
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UNITED STATES COURT OF AOPGALS 
FOR THE NINTH CIRCUIT 


IN THE 'IATTER OF THE APPLICATION oF ; No. 22479 

Porter )D. ‘hite, Appel ant, AFFIDAVIT OF SERVICE 
EFPiRAVIT OF SERVICE OF “AIL : OF MAIL 

UNITID STATES OF \VISRICA ) 

STARS OF CALIFORNIA ) SSe 

COUNTY OF LASSEN 


WHEREAS. Porter D. “‘hite, Appe lant, deposes and says, 
he is a citizen of the United States, over the age of t-venty-one, 
(21) years. and a party to the with'n action: his address ‘s the 
Califa nia Gonservation Center, Box 2210, Susanville, California. 


On the 25th day of January, 1968, petitioner enclosed a 
true and correct. and duplicated conies of the within: 


OPENING BRIGF_ON APPEAL Comers 

in an envelone for each of the nersons naned below. addressed to 
each of them at the address set out imnediate! be’ow each res-~ 
pective navne. placed said enve’ope in the hands of theproper In- 
stitutional Authority for the nurpose of devositing the sane in the 
United St:tes Jail at the City of Susanville. County of Lassen 
State of California with postzgze thereon fully nreprid. there is 
delivery service by mail at each of the p’aces so a@dressed. 

(1) The ORIGINAL AND 19 COPIES to: Mr. Jilliam B. Luck. Cerk 
United States Courts of Appeals, For the Ninth Cireuit. Box 547. 
San Francisco, California. 

(2) 3 COPIES to: Thomas C. Lynch, Attorney General of California. 
690 State Building, San Franoisco, California. 

DATED Js January 23, 1968 


Subseribed to and sworn to before ne tiia__ daw oF as eee G8. 
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